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Order

1.
The first respondent must pay the costs of ECM Group Pty Ltd (‘ECM’) of and incidental to the first respondent’s application to join ECM as a party to the proceeding, and to ECM’s application for costs. In default of agreement, such costs are to be assessed by the Victorian Costs Court on a standard basis in accordance with the County Court Scale.
	DEPUTY PRESIDENT C AIRD
	
	


	APPEARANCES:
	

	For Respondent
	Mr J Stavris of Counsel

	For Intervenor
	Mr B McLeod, solicitor


Reasons

1 In or about October 2007 the first respondent builder entered into a contract with Rose Anna Pty Ltd for the construction of a three storey residential building on top of existing commercial premises in Rosanna (described as the ‘Stage 2 Works’). In August 2014 the applicant owners’ corporation commenced these proceedings seeking orders for the payment of damages for, or the rectification of, allegedly defective building work by the builder.
2 On 2 October 2014 I made orders that any application for joinder should be made by 14 November 2014 with the application and supporting material to be served on the proposed party/ies by that date. The proceeding was listed for a directions hearing on 2 December 2014 for the hearing of any joinder application, and to make directions for its further conduct.
3 On 14 November 2014 the respondent builder filed an application for joinder of four parties to the proceeding, including ECM Group Pty Ltd (‘ECM’). The application was accompanied by a supporting affidavit by Tony Arzenti of the builder and [proposed] Points of Defence (‘proposed POD’). In the proposed POD the builder alleged that the owners’ claim was an apportionable claim under s24AF of the Wrongs Act 1958 and that each of the proposed parties, including ECM, was a concurrent wrongdoer.

4 In the proposed POD the builder alleged that ECM had provided engineering services for the Stage 2 Works, that there were defects in the works, and that ECM’s hyrdraulic drawings failed to provide for floor wastes.
5 At the directions hearing on 2 December 2014 the proposed parties, including ECM, were given leave to intervene in the proceeding so they could be heard in relation to the joinder application. Concerns were expressed by all the proposed parties at the lack of particulars in the proposed POD such that the allegations being made against each of them were unclear. I indicated I was not prepared to join the proposed parties on the basis of the proposed POD and made the following orders:
1.
The proposed parties are given leave to intervene.

2.
The respondent’s application for joinder is adjourned for further hearing at a directions hearing on 26 February 2015 at 2:15pm before Deputy President Aird at 55 King Street, Melbourne – allow 1 hour.

3.
By 16 February 2015 the respondent must file and serve Amended Proposed Points of Defence which must include full particulars in relation to each allegation against each of the proposed parties.

6 At the directions hearing on 2 December 2014 ECM was represented by Mr McLeod, solicitor, who handed up an affidavit by Wesam Maurice Malek (‘the Malek affidavit’), sole director of ECM, in which he deposed that first, the expert report relied upon by the builder and referred to in the proposed POD did not disclose:

(a) any defects in the Property caused as a result of any failure by ECM to carry out ‘engineering services’ to the requisite standard of care; and
(b) state that ECM’s hydraulic drawings failed to provide for floor wastes.

7 Further:

9.
Having reviewed the Points of Defence, I am therefore unable to determine:


(a)
what purported defects in the Buildcheck Report are alleged by the Respondent to have been caused by ECM; and


(b)
the location (or locations) in the Property that the Respondent alleges that ECM’s drawings did not provide for floor waste.

…
12. It appears to me from reviewing the Respondent’s Points of Defence and the Arzenti Affidavit that the Respondent does not know what services were provided by ECM in connection with the Property.

…
17. The hydraulic drawings prepared by ECM and exhibited to the Arzenti Affidavit do not provide for floor wastes or other drainage outlets at the private balconies of the apartments because ECM’s scope of works did not require it to perform services in connection with the private balconies.

18. To the best of my knowledge, at all material times responsibility for the design of the private balconies rested with the architect of the Property.

8 A further Application for Directions Hearing or Orders was filed by the builder on 30 March 2015 seeking joinder of a number of parties, including additional parties which were not included in the first application. ECM is not one of the parties sought to be joined by the further application. However, ECM was not notified by the builder that it was not pursuing its application that it be joined to the proceeding. When ECM’s solicitors, not having been served with further proposed POD by 31 March 2015, emailed the builder’s solicitors on 7 April 2015 enquiring whether the builder was proceeding with its application, they were advised by email on 8 April 2015:
We confirm that our client does not intend to join ECM as a Respondent to the proceeding at this time and as such no application was served on your client.
9 On 9 April 2015 ECM’s solicitors wrote to the builder’s solicitors enquiring whether it had sought, or would seek leave from the tribunal to withdraw its application for joinder of ECM as a party to the proceeding, and giving notice of ECM’s intention to seek an order for costs under s74(2) of the Victorian Civil and Administrative Tribunal Act 1998 (‘the VCAT Act’) on an indemnity basis, if the builder did not agree to pay its costs on the Supreme Court scale.

10 On 13 April 2015 the builder’s solicitors wrote to ECM’s solicitors advising that it did not intend to withdraw its application in its entirety as it was proceeding with its application against the other proposed parties. It referred to the comments by Morris J in Hauer v Lord
:

An applicant may only withdraw an application before it is determined by leave of the tribunal. When such leave is granted, it is the application that is withdrawn – that is, the whole proceeding, or in this case, the whole inquiry – not just the proceeding against a named respondent. It is possible for an applicant to give notice that no orders (or further orders) will be sought against particular respondents; and in this circumstance, this step might be (loosely) thought to involve the withdrawal of the proceeding against those respondents. But, strictly, this would not be the case.

11 They also indicated that the builder was not prepared to pay ECM’s costs because:
We are of the view that our client’s application to join your client was reasonable, and was not continued once the facts only in your client’s knowledge were revealed and our client’s expert report was completed.

We note that your client’s submissions in relation to the joinder application were served on the day before the first joinder hearing, and that these facts could have been revealed by a short letter and not have involved our client in the costs of considering the long affidavit.

We advise that our client does not consent to paying your client’s costs and that any application by your client for orders pursuant to section 74(2) of the Act would be misconceived, based on the reasoning above.

In the event that your client pursues its costs, we are instructed to pursue our client’s costs against your client where costs have been incurred by a failure to notify at the earlier possible time your client’s position by short letter.

12 The letter continues:
We refer to paragraph 18 of the affidavit of Wesam Maurice Malek sworn 1 December 2014 , which states “to the best of my knowledge, at all material times the responsibility for the design of the private balconies rested with the architect of the Property”. We would be pleased to arrange a meeting with Mr Malek in order to take a more detailed statement regarding ECM’s involvement in order that our client’s claim against the architect can be further particularised”.
13 On 14 April 2015 ECM’s solicitors wrote to the builder’s solicitors again demanding that the builder withdraw its application to join ECM as a party to the proceeding and confirming that it would be applying to the Tribunal for an order that the builder pay its costs on an indemnity basis.
Discussion

14 Where a party seeks to join another party to a proceeding in domestic building matters it is required to file an application for directions hearing or orders supported by affidavit material, and draft Points of Claim against the proposed party (or draft Points of Defence in the case of an application to join alleged concurrent wrongdoers for the purposes of Part IVAA of the Wrongs Act 1958). 
15 As noted above, the proposed parties including ECM were given leave to intervene in the proceeding on 2 December 2014 for the purposes only of being heard in relation to the joinder application. Under s73(3) of the VCAT Act the Tribunal can grant leave at any time for a person to intervene in a proceeding subject to any conditions the Tribunal thinks fit. In Kyrou v Contractors Bonding
 SM Walker in confirming the desirability of granting a proposed party leave to intervene in the proceeding to be heard in relation to the joinder application said at [11]:
It seems to me that this is the very sort of situation where leave to intervene ought to be permitted. There is no express provision in either the Act or the rules allowing the proposed party to be heard apart from this section. The potential party’s rights are affected in that, if the order is made, that person is made a party to the proceeding and burdened with the consequent cost and inconvenience in defending himself from whatever claim might be made against him. It may well be that existing parties have an interest in bringing that party into the litigation and do not raise matters which ought to have been drawn to the Tribunal’s attention which might militate against the joinder. It is therefore in the Tribunal’s interest to have the advantage of submissions from the proposed party before determining whether the joinder is appropriate. Without this additional material a wrong decision might be made.
Is leave required under s74 to withdraw an application for joinder

16 In their correspondence to the builder’s solicitors, ECM’s solicitors enquired whether the builder proposes to seek leave under s74 of the VCAT Act to withdraw its application to join ECM as a party to the proceeding. Further, ECM applies for costs under s74(2) or s109 of the VCAT Act.

17 Section 74 of the VCAT Act provides:

Withdrawal of proceedings 

(1) 
If the Tribunal gives leave, an applicant may withdraw an application or referral before it is determined by the Tribunal. 

(2) 
If an applicant withdraws an application or referral— 

(a) 
the applicant must notify all other parties in writing of the withdrawal; and 

(b) 
the Tribunal may make an order that the applicant pay all, or any part of, the costs of the other parties to the proceeding; and 

(c) 
the principal registrar may refund any application fee paid by the applicant; and 

(d) 
the applicant cannot make a further application or request or require a further referral in relation to the same facts and circumstances without the leave of the Tribunal. 

(3) 
Subsection (2)(a) does not apply if the principal registrar notifies the other parties in writing on behalf of the applicant. 

18 In my view, s74 applies to the withdrawal of a proceeding, not to the withdrawal of an interlocutory application. Section 67 of the VCAT Act sets out the process for making an application to the Tribunal by reference to the requirements of the VCAT Rules. Interlocutory applications are not subject to the requirements of the VCAT Rules. The process for making an interlocutory application is set out in VCATPN5 – Directions Hearings and Urgent Hearings. 
19 Although given leave to intervene in the proceeding for the purpose of being heard in relation to the joinder application, there is no substantive claim against ECM to be withdrawn. Rather the builder has decided not to proceed with its application for joinder of ECM as a party. Therefore, ECM’s application for costs is to be determined under s109 of the VCAT Act, not under s74(2).

ECM’s application for costs
20 Section 109 of the VCAT Act provides that each party must bear its own costs of a proceeding unless the Tribunal is persuaded it should exercise its discretion under s109(2) having regard to the matters set out in s109(3), and then, only if it is satisfied it is fair to do so. Section 109 provides:

The Tribunal may make an order under sub-section (2) only if satisfied that it is fair to do so, having regard to—

(a)
whether a party has conducted the proceeding in a way that unnecessarily disadvantaged another party to the proceeding by conduct such as—


(i)
failing to comply with an order or direction of the Tribunal without reasonable excuse;


(ii)
failing to comply with this Act, the regulations, the rules or an enabling enactment;


(iii)
asking for an adjournment as a result of (i) or (ii);


(iv)
causing an adjournment;


(v)
attempting to deceive another party or the Tribunal;


(vi)
vexatiously conducting the proceeding;

(b)
whether a party has been responsible for prolonging unreasonably the time taken to complete the proceeding;

(c)
the relative strengths of the claims made by each of the parties, including whether a party has made a claim that has no tenable basis in fact or law;

(d)
the nature and complexity of the proceeding;

(e)
any other matter the Tribunal considers relevant
21 In Vero Insurance Ltd v The Gombac Group Pty Ltd [2007] VSC 117, Gillard J set out the approach to be taken by the Tribunal when considering an application for costs under s109:
19. The prima facie rule is that each party should bear their own costs of the proceeding.

20. The Tribunal may make an order awarding costs, being all or a specified part of costs, only if it is satisfied that it is fair to do so having regard to the matters stated in s109(3).  That is a finding essential to making an order.  (emphasis added)

22 The builder in abandoning its application for joinder of ECM has, in effect, acknowledged that ECM is not a concurrent wrongdoer and that its application was without merit. In his affidavit sworn on 1 December 2014 and filed in response to the application for joinder, Mr Malek, the sole director of ECM sets out ECM’s involvement in the project including the scope of works it was engaged to carry out in 2007 by Rose Anna Pty Ltd (‘the developer). He states:
12. It appears to me from reviewing the Respondent’s Points of Defence and the Arzenti Affidavit that the Respondent does not know what services were provided by ECM in connection with the property.

…

19. These proceedings appear to have been on foot since the Applicant issued its Points of Claim on or about 21 August 2014. To the best of my knowledge, the Respondent did not contact ECM in relation to the allegations made in its Points of Defence prior to ECM being served with the Joinder application. Had the Respondent done so, ECM would have provided it with a copy of the Fee Proposal confirming that ECM had not performed, nor been engaged to perform, design services with respect to the specific items of work now alleged by the Applicants to be defective.

23 It is well established that joinder should not, and will not, be ordered lightly, particularly in proceedings concerning domestic building disputes.
 In my view, it is incumbent upon an applicant for joinder, to the extent it is able to do so, to ascertain before making the application, the work carried out by the proposed party and whether it could be responsible for the alleged defects.  
24 In his affidavit dated 14 November 2014, Tony Arzenti states that Rose Anna engaged its own consultant to develop the design for the Stage 2 Works and that the builder was not involved in any design works. Further, that it was seeking to join ECM as a party because it was the consultant Rose Anna engaged to provide the electrical, hydraulic and mechanical designs for the Stage 2 Works.
 Further that ECM Group and Point Architects did not provide for floor wastes in their designs for the enclosed balconies.
 However, there are no allegations in the affidavit or the proposed POD as to the scope of ECM’s retainer, any breach by ECM of its retainer, or how it is said to be responsible for the alleged defects. This seems to be a situation where the builder has speculated as to which of the consultants engaged by Rose Anna would have been responsible for certain aspects of the design work.
25 It is surprising that having been advised of the scope of ECM’s retainer in December 2014, the builder failed to advise ECM whether or not it intended pursuing its application that ECM be joined as a party to the proceeding. Rather, it simply filed and served a new application for joinder which did not include an application for joinder of ECM, but did not extend to ECM the courtesy of advising it of its intentions. Rather, ECM’s solicitors actively chased the builder’s solicitors seeking a definitive response which was not forthcoming until 8 April 2015.
26 Having regard to s109(3)(c) of the VCAT Act I am satisfied this is a clear case where it is fair for me to exercise the Tribunal’s discretion under s109(2) and order the builder to pay ECM’s costs of and incidental to the joinder application, and its application for costs. However, I am not persuaded that an enhanced costs order should be made, or that costs should be ordered on the Supreme Court Scale in circumstances where pursuant to r1.07 of the VCAT Rules the default scale of costs is the County Court Scale.
	DEPUTY PRESIDENT C AIRD
	
	


� 	Malek affidavit at [8]


� 	[2006] VCAT 739


� 	At the directions hearing on 16 April 2015 counsel for the builder advised it was not seeking an order for costs against ECM.
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